CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study L-3032 November 3, 2005

Memorandum 2005-46

Beneficiary Deeds (Scope of Study)

This memorandum initiates the Law Revision Commission’s study of
whether California law should authorize a beneficiary deed. A beneficiary deed
transfers real property to a beneficiary on the death of the property owner
without probate. The study is directed by AB 12 (DeVore), enacted as 2005 Cal.
Stat. ch. 422.

Attached to this memorandum as an Exhibit, and referenced in the

memorandum, are the following materials:
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AB 12 (DEVORE)

AB 12 (DeVore), enacted as 2005 Cal. Stat. ch. 422, directs the Law Revision
Commission to conduct a study to determine whether legislation establishing a
beneficiary deed should be enacted in California. If the Commission concludes
that legislation to establish a Dbeneficiary deed should be enacted, the
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Commission should also recommend the content of the proposed statute. The
Commission’s report on this matter is due to the Legislature on or before January
1, 2007. A copy of the measure is attached at Exhibit p. 1.

“Beneficiary deed” is the term used in other jurisdictions that have adopted
the concept that an owner of real property may deed the property to a named
beneficiary, the transfer to become operative on the owner’s death. The effect of
the deed is to pass the property directly to the beneficiary without probate on the
death of the owner. The deed may also be referred to as a TOD deed (an apt
acronym, standing for Transfer On Death).

The measure began life as proposed legislation to establish a beneficiary deed
in California. Due to concerns expressed by a number of interested
organizations, including the California Judges Association, the California Land
Title Association, and the Trusts & Estates Section of the California Bar
Association, the measure was converted to a study of the matter by the Law
Revision Commission. For a description of the political dynamics, see the
newspaper article attached at Exhibit p. 3.

Technically speaking AB 12 does not become effective or operative until
January 1, 2006. Nonetheless, the staff believes we can commence work
immediately under our general authority to study whether the California
Probate Code should be revised. See 2003 Cal. Res. ch. 92; see also SCR 15
(Morrow) (2005-06 Reg. Sess.)

LAW REVISION COMMISSION BACKGROUND

This issue is not completely new to the Commission. The Commission has
extensive background in the probate and nonprobate systems for passage of
property. In addition to its work in recodifying the entire Probate Code in the
1980’s, the Commission is responsible for many of the California statutes that
currently authorize a nonprobate transfer of property on death, including;:

* The general nonprobate transfer statute. Prob. Code §
5000.

* The multiple party accounts law. Prob. Code § 5100.

* The TOD security registration act. Prob. Code § 5500.

* The TOD motor vehicle registration act. Veh. Code §
4150.7.

* The trust law. Prob. Code § 15000.

* Key statutes governing joint tenancy and community
property. See, e.g., Civ. Code § 683.2.



In 1989, when Missouri adopted the nation’s first statute authorizing a
beneficiary deed, the Commission staff took an initial look at the concept. The
Missouri statute was developed by Leo Eickhoff and the Missouri Bar
Association, who were leaders in the field then. We decided not to pursue the
matter at that time due to concern about potential title problems and because it
was clear that the probate establishment would create roadblocks to its
enactment.

OTHER JURISDICTIONS

AB 12 directs the Commission, in conducting its study, to review the statutes
in other states that establish a beneficiary deed as a means of conveying real
property through a nonprobate transfer. 2005 Cal. Stat. ch. 422 § 1(a).

At least eight jurisdictions now authorize a beneficiary deed. They are:

Arizona: Ariz. Rev. Stat. § 33-405 (2001)
Arkansas: Ark. Code Ann. §18-12-608 (2005)
Colorado: Colo. Rev. Stat. § 15-15-401 (2004)
Kansas: Kan. Stat. Ann. § 59-3501 (1997)
Missouri: Mo. Rev. Stat. § 461.025 (1989)
Nevada: Nev. Rev. Stat. § 111.109.1 (2005)
New Mexico: N.M. Stat. Ann. § 45-6-401 (2001)
Ohio: Ohio Rev. Code Ann. § 5302.22 (2000)

Some of these statutes have been in place a sufficient length of time that we
will be able to glean useful experience from them. The statutes will also provide
helpful models, should the Commission decide to recommend enactment of a
beneficiary deed regime in California.

As it also happens, the Joint Editorial Board for Uniform Trusts and Estates
Acts is meeting in mid-November to consider the possibility of drafting a
Uniform Act on the subject. Unfortunately, our statutory deadline does not allow
us to wait for completion of a Uniform Act, even if the National Conference of
Commissioners on Uniform State Laws decides to pursue the matter. It is
possible that we could get some help from NCCUSL’s work, but the timing is
such that the opposite is more likely to be true.

ISSUES

AB 12 identifies specific issues the Commission should address in the study.
These are:



(1) [Alternatives; recordation.] Whether and when a beneficiary
deed would be the most appropriate nonprobate transfer
mechanism to use, if a beneficiary deed should be recorded or held
by the grantor or grantee until the time of death, and, if not
recorded, whether a potential for fraud is created.

(2) [Transferor’s rights.] What effect the recordation of a
beneficiary deed would have on the transferor's property rights
after recordation.

(3) [Resolution of disputes.] How a transferor may exert his or
her property rights in the event of a dispute with the beneficiary.

(4) [Revocation.] Whether it would be more difficult for a
person who has transferred a potential interest in the property by
beneficiary deed to change his or her mind than if the property
were devised by will to the transferee or transferred through a trust
or other instrument.

(5) [Taxation.] The tax implications of a beneficiary deed for the
transferor, the transferee, and the general public as a result of the
nonprobate transfer, including whether the property would be
reassessed and if tax burdens would shift or decrease.

2005 Cal. Stat. ch. 422(b).
There are other issues that also should be addressed. They include:

(6) Capacity. Is the capacity necessary to execute a beneficiary
deed the same as the capacity necessary to enter into a real estate
transaction, or the lower capacity necessary to make a will or a
donative transfer?

(7) Fraud and undue influence. What would protect an owner
against fraud or undue influence in the execution of a beneficiary
deed, and what would be the forum for a challenge based on fraud
or undue influence?

(8) Creditors. What are the rights of the owner’s creditors
against property transferred by beneficiary deed, and how are the
rights exercised?

(9) Family protections. Can family protections otherwise
available in probate, such as the probate homestead and the family
allowance, be asserted against property transferred by beneficiary
deed, and if so how?

(10) Omitted spouse or child. Should the spouse of a marriage
that occurs after execution of a beneficiary deed, or a child born
after execution of the deed, have any rights against the property as
they would in the case of a testamentary instrument?



(11) Dissolution of marriage. Should dissolution of marriage
revoke a beneficiary deed to the former spouse, as it does a will?

(12) Anti-lapse. What rules apply where the beneficiary
predeceases the owner?

(13) Effect of other instruments. Does a subsequent conveyance
of the same property by the owner to another person trump a
beneficiary deed? Does a devise of the same property by the owner
to another person trump a beneficiary deed?

(14) Battle of survivorship rights. Does a beneficiary deed take
priority over survivorship rights associated with property held in
joint tenancy form or as community property?

(15) Property interest conveyed. What type of property interest
can be conveyed by a beneficiary deed — reversionary interest?
mineral rights? leasehold? cotenancy? interest in a cooperative or
other form of CID ownership?

(16) Encumbrances. What is the effect of the transfer on an
encumbrance, including a security interest?

(17) Proof of death. Since the transfer only becomes effective on
the death of the owner, how is the fact of death proved, and to
whom? Will a simple affidavit procedure be adequate for a title
insurer?

(18) Proper court. What is the venue for resolving questions of
interpretation or rights of parties — the county where the property
is located, the county where the owner resides, or the county where
the beneficiary resides?

(19) Statute of limitations. What statute of limitations would be
applicable to a challenge to a beneficiary deed?

(20) Disclaimer. What is the effect of the beneficiary’s
disclaimer of any interest under the deed?

(21) Bona fide purchaser. Does a bona fide purchaser of
property from a person who has received the property by
beneficiary deed take free of claims against the property? Can a
purchaser of property transferred by beneficiary deed ever be a
bona fide purchaser by definition?

(22) Statutory form. Should there be a statutory form for a
beneficiary deed, and if so would that encourage uninformed use
of the beneficiary deed?

(23) Effect of existing law. Would a beneficiary deed be
effective to transfer property on death in California under existing
law, absent any legislation on the matter at all?



Undoubtedly additional issues will surface as we review experience with this
device in other jurisdictions. We need to make sure that we address all issues
that persons concerned about AB 12 think are important. To this end, the staff
solicits input from interested persons about issues they believe need to be
addressed in this study. That includes banks, inheritance tax referees, and estate
planners, as well as judges, probate lawyers, and title insurers. We have already
received substantial input from individuals who believe authorization of a
beneficiary deed would be beneficial. See “Comments of Interested Persons”
below.

A beneficiary deed cannot be processed the same way other nonprobate
transfers are processed. Other forms of nonprobate transfer typically involve a
third party to effectuate the transfer or to issue new title — a bank, a transfer
agent, a trustee. (In probate, of course, there would be a personal representative
to transfer title, or a court to issue a decree of title.) To a significant extent the
rights of a transferee under a beneficiary deed must depend on the mechanism of
title insurance. The input of title insurers on this study will be critical if we are to
make an adequate assessment of this device, and to make any draft of it
workable.

COMMENTS OF INTERESTED PERSONS

We have received comments from a number of interested persons pointing
out the advantages of a beneficiary deed and urging the Commission to make a
favorable recommendation on this matter to the Legislature. See Exhibit pp. 3-18.
Points typically made in these letters include:

* This is a very good idea.

* It is a straightforward, efficient, direct, private, and trouble-free
way to transfer property to an heir.

* It avoids capital gains tax on transfer to a beneficiary.
* It avoids the cost of an attorney to prepare a will or trust.
* Itavoids the cost and delay of a probate proceeding.

* This is a consumer-friendly device. Its low cost is important to a
senior on a fixed income or a person of limited means who finds
it difficult to pay for an attorney.

* The simplicity of a one page deed is preferable to the
complexity of a multi-page trust document prepared by a
lawyer that is difficult to understand.



* The opposition of probate attorneys to this device is self-
serving; they stand to lose a source of income.

e If all of a person’s other property passes outside probate
through beneficiary designations, why should it be necessary to
have a probate proceeding for this one item?

*  Why should Californians be denied a device that is available to
residents of other states?

Sample quotation:

We would like to voice our support for the adoption of
beneficiary deeds as a private, timely, efficient means of
transferring real property to one’s heirs. We strongly support this
approach as an alternative to using the state’s cumbersome,
inefficient probate process, and to the need to adopt an over-
lawyered living trust for a simple estate to accomplish a private,
nonprobate transfer.

Exhibit p. 17.

NEXT STEPS

Timing

Our report to the Legislature is due by January 1, 2007. If we are to comply
with this deadline, we will need to circulate for public comment a tentative
recommendation on the matter by summer of 2006. This will allow time for
interested persons and organizations to review the proposal over the summer
and submit comments, for us to review comments and make any necessary
revisions during the fall, and for us to adopt a final recommendation in
December. That is cutting it close; we will need to expedite printing of any
recommendation adopted at the December 8, 2006, meeting in order to comply
with the January 1, 2007, submission deadline.

We will need to give this study high priority to ensure that we adhere to that
schedule.

We will also need to get interested persons and organizations involved early
on. To that end, we have simultaneously with this memorandum issued a press
release to alert the public to the inception of the study.



Method of Proceeding

AB 12 requires two decisions by the Commission — (1) whether a beneficiary
deed should be authorized in California, and (2) if so, the content of proposed
legislation to authorize it.

The staff does not believe the first decision can be made in isolation. We need
to look at problems that would be involved in implementing a beneficiary deed
and how those problems would be handled legislatively. After we have gone
through the process of developing a satisfactory statute, we can then step back
and take a look at whether the whole thing makes sense.

The staff would pursue a three-pronged approach. We would:

(1) Evaluate existing devices in California for transferring real property on
death, and compare them with the advantages and disadvantages of the
beneficiary deed. This will require standard staff legal work.

(2) Evaluate experience in other jurisdictions that authorize a beneficiary
deed. This will involve reviewing the legal literature of the other jurisdictions,
including cases under the beneficiary deed statute. It will also involve making an
effort to get feedback from title insurers, attorneys, consumer groups, and others
in those jurisdictions. This is something we are not adept at doing, but we will
look for help on this from California interest groups.

(3) Address and resolve issues that have been raised concerning the
beneficiary deed. To a significant extent, this will involve a comparison of the
statutes of other jurisdictions to see how this has been handled. If it has not been
handled, we will need to develop our own solutions. It is not necessarily an
answer to say that if it has not been a problem there, it won’t be a problem here.
California has more people, property values are higher, and litigation may be a
tirst resort for dispute resolution.

When we have completed this work we will be in a position to make an
informed decision on the merits of the beneficiary deed.

Report to Judiciary Committees

We intend to use this memorandum, and any Commission decisions in
connection with it, as the basis for a description of the scope of this study that we
submit to the Assembly and Senate Judiciary Committees.

SCR 15 (Morrow) would require the Commission, when it commences a new
study, to report on the scope of that study to the Chair and Vice Chair of each of
the Judiciary Committees. SCR 15 has not yet been adopted (it is pending in
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Assembly Appropriations Committee). Moreover, the measure relates only to a
study undertaken by the Commission pursuant to its general authority; the
measure does not address a study such as this that the Legislature has
specifically directed. Nonetheless, the staff believes it is a good idea to keep those
committees apprised of the Commission’s work, regardless of whether or not the
scope report is technically required.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary



Study L-3032 November 3, 2005
Memo 2005-46

Exhibit

AB 12 (DEVORE), 2005 CAL. STAT. CH. 422

An act relating to nonprobate transfers.
The people of the State of California do enact as follows:

SECTION 1. (a) The California Law Revision Commission shall study the
effect of California's nonprobate transfer provisions and shall study statutes in
other states that establish beneficiary deeds as a means of conveying real property
through nonprobate transfers. The objective of the study shall be to determine
whether legislation establishing beneficiary deeds should be enacted in California.
The commission shall report all of its findings to the Legislature on or before
January 1, 2007. If the commission recommends that the Legislature adopt a
statutory scheme establishing beneficiary deeds as a means of conveying real
property, the commission shall recommend the content of the proposed statute.

(b) The commission shall address all of the following in the study described
in subdivision (a):

(1) Whether and when a beneficiary deed would be the most appropriate
nonprobate transfer mechanism to use, if a beneficiary deed should be recorded or
held by the grantor or grantee until the time of death, and, if not recorded, whether
a potential for fraud is created.

(2) What effect the recordation of a beneficiary deed would have on the
transferor's property rights after recordation.

(3) How a transferor may exert his or her property rights in the event of a
dispute with the beneficiary.

(4) Whether it would be more difficult for a person who has transferred a
potential interest in the property by beneficiary deed to change his or her mind
than if the property were devised by will to the transferee or transferred through a
trust or other instrument.

(5) The tax implications of a beneficiary deed for the transferor, the
transferee, and the general public as a result of the nonprobate transfer, including
whether the property would be reassessed and if tax burdens would shift or
decrease.
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Susan C. Szabo

89-E Calle Aragon
Laguna Woods, CA 92637
(949) 458-7989

{.aw Revision Commissior:
pCACivEn
CALIFORNIA LAW REVISION COMMISSION Co
4000 Middlefield Road, Room D-1 I
Palo Alto, CA 94303-4739 File:

Re: AB 12 BENEFICIARY DEEDS
Dear Commission,

I am writing in support of California’s adoption of real estate owners’ being able
to have a REVOCABLE TRANSFER-ON-DEATH BENEFICIARY DEED, whereby
when the homeowner dies, title to the real estate passes to the beneficiary or beneficiaries
similaarly to how title passes in a Joint Tenancy Deed. No Probate is needed and there are

no Capital Gains Taxes.

It should be revocable so that it can be updated because of numerous
complications, due to life’s changes.

Seven other states have such law, and others will no doubt have them in the future.
California should be one of these.

LETS NOT GIVE PEOPLE ANOTHER REASON TO LEAVE OUR STATE
FOR ANOTHER ONE.

Respectfully submitted,

; i
/ e i { )
4 . ! . '] C.
/ . . e f - ~
Scener L <
/J/(/ 3
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From: "Mary Stone" <zmastone @fea.net>
Date: August 16, 2005 3:27:27 PM PDT

To: "Common Interest Developments” <bhebert@clrc.ca.gov>
Subject: AB 12 Devore - Non-probate Transfers

Reply-To: "Mary Stone” <zmastone @fea.net>

California needs a Revocable Transfer-on-Death Beneficiary Deed Law. Seven
states presently have such a law.

| also want to make sure that if California adopts such a law, it would
apply to housing cooperatives as well. My senior community, United Laguna
Hills Mutual, has 6,323 co-op units.

Mary A. Stone

356 Avenida Castilla, Unit C
Laguna Woods, CA 92637
(949) 855-9707
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5085 Ovalo
Laguna Woods, CA 92637
Sept. 30,'05 |

Calif.Law Revision Commission Law Revision Commission

RCATIVIEEN
4000 Middlefield Rd. kD
Room D-1 OCT - 3 2005

Palo Alto,CA File:

Dear Commissioners:
I am writing to tell you that I think Assembly
Bill " AB 12 Beneficiary Deeds" is a very good 4=

idea.

I strongly urge you to make recommendations to the
State Legislature to pass it.

We need a Revocable Transfer-on-Death Beneficlary
Deed for Californians.

Thank You

P aripnill Cab L2

Marion G. Cahill
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Fanny Labin
608-D Avenida Sevilla
Laguna Woods, CA 92637

f‘aw ief > g
October 22, 2005 Revision Comraiss:

RS

L
CA Law Revision Commission T”&MN“
4000 Middlefield Rd. Room D-1

Palo Alto, CA 94303-4739

Re: Chapter 422, Statutes of 2005, AB1l2
Beneficiary Deeds

Please study the feasability of passing this statute.

It would be much better for us to be able to directly deed
our property to our heirs, rather than trusts or probate costs.

For unencumbered properties, I cannot see why this would not be
possible. I do not know anything about property law, and maybe
there are laws that would not make a change possible; notwith=
standing the objections from Trust and Probate lawyers.

Sincerely,
P :
7 Mo

[’// /

L
Fanny Labin
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October 24, 2005 awr REVISION LOMImiasty

e letal iR End s
L,'- i . LN SN

Commission G
4000 Middlefield Rd -
Room D-1

Palo Alto, CA 94303-4739

Commission:
Re AB 12 Beneficiary Deeds

I would like California to have a law that would allow
a homeowner to transfer their home at the

time of death in a Revocable Transfer on Death
Beneficiary Deed.

This would include no probate tax, and the
beneficiary can avoid capital gains taxes.

Sincerely,

Barbara Clannin
723 Calle Montera
Escondido, CA 92025
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File; 4011-2A Calle Sonora Oeste
T - Laguna Woods, CA 92637
949-829-8039
October 27, 2005

California Law Revision Commission
4000 Middlefield Road

Room D-1

Palo Alto, CA 94303-4799

Sirs:

In re Chapter 422, Statutes of 2005, AB12 (Beneficiary Deeds) certainly meets with our
approval. It seems to be legislation beneficially friendly to those of us of advancing age
in particular. Our choice of beneficiary or beneficiaries is revocable. We see no
particular problem; on the contrary it would avoid drawn out probate. In addition the
rights of legitimate creditors would be protected.

For example, take an octogenarian with one living daughter. She can be close to
retirement age, and may live in the home without paying a Capital Gains Tax. Compare
that example to a beneficiary with little or no funds who is now forced to sell the home to
pay the Capital Gains Tax and Probate costs.

Yours,

4 /é”“\]/bb%‘{/{ e "w,;’f—!ﬁ'éziz.l /77@(%0&&40
Stanley Mathiesen Dorothy Mathiesen
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MAURICE & VIRGINIA DAHN K

. P O Box 2490; Laguna Hills, CA 92454-2490
TEL:(949) 770-5173 FAX: {949) 770-5173
E-mail: mrdahn@iworid.net

October 28, 2005

CALIFORNIA LAW REVISION COMMISSION Law Revision Gommissi

4000 Middlefield Road a

Room D-1 DOT %000

Palo Alto, CA 94303-4739 o
Hle

Subject: Support for AB12 Beneficiary Deeds

We would like to voice our support for the adoption of beneficiary deeds as a
private, timely, efficient means of transferring real property to one’s heirs. We
strongly support this approach as an alternative to using the state’s cumbersome,
inefficient probate process, and to the need to adopt an over-lawyered living trust
for a simple estate to accomplish a private, nonprobate transfer.

Under present law, the cost to deed real property to one’s heirs has become
excessive. For example, apply the Probate Code formula for computing lawyer fees
for the transfer of a personal residence with a fair market value of $578,000. [less
than the recent average home price]

First  $100,000 @ 4% $ 4,000
Second $100,000 @ 3% 3,000
Balance $378,000 @ 2% . 1,560

Total allowable lawyer fee = $14,560

And, the Executor is allowed the same fee. If this same property is sold or
transferred before death, the cost to prepare and record a transfer deed would be
less than $150. One has to really question the value added by the public probate
process in this case, versus a private beneficiary deed transfer.

Please make a favorable recommendation to the Legislature supporting this
consumer friendly approach to transferring real property to one’s heirs without
activating the judicial system, aided by lawyers and the attendant excessive charges.
Give California property owners the same choices now enjoyed by property owners
in other states.

incerely, ' - ‘W
.,a,?wud A\ e

Lscicee- L

Maurice and Virginia Dahn
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